COMMENTS OF THE NATIONAL HUMAN RIGHTS COMMISSION ON A BILL FOR AN

ACT TO ESTABLISH THE NATIONAL ELECTORAL OFFENCES COMMISSION AND FOR
RELATED MATTERS 2022

GENERAL PRINCIPLE _—

1.0. HUMAN, RIGHTS IMPACT ASSESSMENT TEST ;

The Natlonal Human nghts Commlssson (NHRC} :s the Nattonal Institution
statuton!y tasked" W|th the mandate of protecti" - romotmg, and enforcing
human nghts ThIS mandate is'spelt out in its ‘act. Section 5(k) of the
National Human nghts Commlsswn Amendi 2010 empowers the
Commlssmn to examme any .'egfslatton adminl _provksmns and proposed
bill and bye- faws for the purpose of asgertaining whether such enactment
proposed bill or bye-law are consistent with human rights norr“rs

lt is on this prermse that the NHRC is. proposing that before any bl" ls passed mto
Iaw by Ieglslatwe bodies: at-’the_ Federag or State |Level, |t must flrst undergo and
successfu!ly pass a. human [ hts. 1mpact asseesment te:st This means that the
proposed legtslatton must improve the: general. emoyment of. the human rights of
Nigerians and must be in ‘keeping with internatlonallyf recogni‘zed human nghts
norms and best prac‘uce is is a general examlnatlep of the above referred bill
to ensure that it comphe the htghes; human'rlghm sta_ndards '

2.0 COMMENTS ON THE My |
i : i T

i In Sectlon 2(1), whichspegifically deats w h the' composutlon of the
membership of 1 mmlssion- it-is. the NI RC S! consu:iered view that
the bill “should &pt call ovide  that atlleast a third of the
membership of the _emmlssion should be . women. This is to ensure
fairness and a gender balance ‘a8 half of the Nigerian electorate are
women. The use of “Chairman” In this Section.and other parts of the bill
should be amended 10 read “Chairperson”. This is in keeping with

globally recognized best practices.

Also, Section 2(1)(f) of the Bill should be amended 10 state that the
membership of the Commission should mulude the Executive Secretay
of the National Human Rights Commission or his or her. representative
and not “the chairman, National Human Raghts Commission or his



fii.

,!rQOfﬁrfiﬁ:iSfoiéh;.fqan-.---b.e_:.-r_emqved_.;:--l.-‘-ufrt;h:er,m_0_re:,-:;.:i_fc';::-d.dé’s‘%‘-ho_t_'
Process thatimust be followed to ensure.that the memberwas rightfully
‘removed. "Amending the. diction and. phrasing of this provision of the
legislation will help in‘guaranteein g accountability and ensuiring a sense

the indepeﬁde:fﬁ_c:e'o the' Commission. |

representative”. This is because the Chairperson of the NHRC is a part
time appointee while the Executive Secretary is the Chief Executive
Officer (CEO). All other members of the Comimission are CEO’s and not

part time officials. : N

The NHRC will also like to draw the attention of the Committee to the
provisions of Section 2(3) of this proposed legislation which deals with
the appointment of members of the Commission. It is stated that the
appointment of a member by the President should be based on a
recommendation___by_-__,the:Natioﬁail--Judicia,_l_l-__.Co_uncil and confirmation by
the Senate. The Bill did, not,specify whether ‘the. membership of the

Commission should be subject to the approval vote ‘of a simple majority

or two-thirds of the Senate. Furthermore, it’is the NHRC's position that

combination, of the .process of nomination by the Executive and
/subsequent confifmation by a simple majority-of the Senate will help in

enhancing the Independence of the Commjssion. - G

The Provisions of Section 3(2) of the Bill th provides for the removal of
a member of ‘the .Cdm_m'iSé[:Ol‘?::.._‘by ‘the President. need to be better
articulated. The provisions of the bill as currently articulated are vague

and fail to specifically state the grounds on which member of the
clearly define a

of transparency in the process of determining the membership of the
Commission. More importantly, the removal of a member should be

subjected:to confirmation by the simple. rﬁaj_fl_if,ity_ of the Senate to fortify

.'\_;'_:l__.jndeg:’éé’éﬁoﬂ_ 6(1)(0)0f the Bill whlchglvestheCommlsswnpower to

prosecute electoral.offences “subject to.the!provisions of clause 174 of
the "bonstftutfqn,f'bf thé Federal Repliblic «of Nigeria, 1999 (as amended)
(on the ,b'bwerl._bf”thé' AftorneysGeneraf ofithe Federation respectively to
institute, continue; takeover or discontinue ¢riminal proceedings against
any person in any court of law”, it is the Commission’s considered view
that the phrase “clause 174..” in this part of the bill be amended to
state “Section 174...” This similarly applies to Section 12(2) of the Bill
which refers to “Clauses 221, 225(1),(2),(3) and (4) and 227 of the
Constitution” rather than “Section 221...”

Also, under Section 6(1), the bill subjects the prosecution of criminal
offences by the Commission to the whims and caprices of an Attorney-
General who also doubles as the Minister/Commissioner of Justice, who



is a political appointee who might still be unwilling to institute criminal
action against a deserving party because of his political leanings and
vice versa. This lacuna in the Proposed legislation needs to be
addressed as it is ripe for abuse,

as to discourage commission of electoral offences.

Vi.  Itis also the considéred view of the NHRC that.the provisions of Section
8(4) of the Bill should be g‘rﬁéi{;:deq:_.,so;,tha’;_ the hiring of staff of the
Coqp;r.ﬂéS{pn is not sq;bjec';; t'o_a,‘ggfn'sIﬁf_ité;;ion_‘;a'ﬁﬁ ap_prévé'l_'_ by the Federal
Civil Service Commission. The NHRC's position is premised-on the belief

' e, proy ) Section as it is currently written will

endence of the Commission.

e i

e Comn S considered wthat the dictior:i"":{j_gnd
SQCtidﬁ“ﬂlB_(a)_ [of the Bill‘which dealswuth the offence  of

vii.

Bribety is very ambiguous and hard to decipher. The language of a bill
important as this should be simpler and more direct to effectively
imunicate  the._intendment_of the g rafter and fo prevent any

ity in "'tg;f_in;g'rplgetati_QnI_fl-éni':l'_{,_{cdr_afqg_ibn' inits j ""'b_.lerlg_}_.e ntation.

| vii.  Section 19(1)a) of the Bill should be a tended 10 state *:..commits the
" ‘offence of impersonation 'uﬁ"d’ué"-'i"hfl'u-éht-:e:ﬁf""r-b‘fibé'jjﬁy Clauses 18,19
and 20 j‘c?f.‘_,t__hi_s Bill respectively; or* 4 F

It is the'Commission’s considered view

ts. ¢ onsequently,the Us is on "’chze-:_-;'t:"é'h'd idate putting
down his oriher opponent to provide & Justification or face criminal
charges for uhfoﬁﬁded-_-_,_Ip_.ejpr@__tjy,_g_-;_;_._,s_taté'rfﬁéhts falsely calculated to

disparage the opponent without any factual basis.

3.0 GRAMMATICAL ADJUSTM ENTS AND CLERICAL ERRORS

This will address the portions of the bill where the NHRC opines that the inclusion
or.removal of a letter, word, phrase or punctuation mark will better improve the
diction used in the bill without altering the purpose of the drafters of the law.
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. Section 3(2) of the bill will better convey its intent if it is amended to read
“...(Whether arising from infirmity of mind or body or any other related
cause) or for gross misconduct; or if it s not in the interest of the public
that the member should continue in office”

b. Section 5 of the bijl| should be amended to read “The Commission may
~ make regulations for running the affairs of it's proceedings or those of any

of its committees or units that may enhance the efficient and effective
functioning of the Commission”.

¢. In Section 6(1)(h) the phrase “electoral offences tribunals, the attorney

Generals...” shou!d_-;;be’f'r'eplac'ed'With""“"éle'étion tribunals, the Attorneys
Gener a""”_.;.._,-___;:'::“."-.;':;-. g '”\'“;h; A i,
d. In Sections 10 and 11 of the Bill, the words “Unit” or “Units” should be
amended;..to, read': “Unit/Department”” «in the' singular, form or
"Jl_.}{iﬂii’s/De;ig‘rt:rﬁehts".-in,"itl.h__:é plural form. . " k

40 Q(_")"NCLUSION

The National Eiectér_ql...ziqtf_e'nées_: Commission (Establishment) Bill 2022 aims to
provide the legal framework for the' investigation and prosecution of electoral
offences and p’Ohse'q.gently for the general improvement of the_'-.e:i:éctoral process

in Nigeria.

The establishment of the National ElectoraIOffencesCom mission,is-premised on

the belief that it is unrealistic forthe Independent National Electoral Commission
(INEC) to conduct; free, -fai:_r---.and:..__-_ene.d.ib-!e;-a-el;ections--and.--.si._m__uI.t,an,eous-lyﬁ-prosecLite
offences arising from the same elections. - The Electoral ‘Reform Committee
headed by a former Chief Justice of Nigeria, Mohammed Uwais, had in 2007
recommended the establishment of a special pre ody to be known as
the Electoral Offences Comi o i

prosecuti

k

The Nat'i":c';r_;_al Humathghts “Cof.ﬁ_'mission on rtspart abp;._eciétés.'{h-at the conduct

of free, fair and reputable elections are key tenets of the democratic'process and
the Commission will support any credible efforts to'ensure that this becomes the
-norm in Nigeria. It is'our sincere hope that our,recommendations as stated in this
memorandum will be taken'into consideration and consequently, changes to the
bill will be effected so that this legislation and the National body it establishes will

help strengthen the enjoyment of democracy of the Nigerian people.



